State constitutions are now in the limelight. For better or worse, they were dramatically called to center stage by Justice William J. Brennan in a famous article in 1977, published in the Harvard Law Review.6 Disappointed by defeats on the United States Supreme Court under Chief Justice Warren E. Burger, Justice Brennan invoked state constitutions in aid of individual rights. The Chief Justice retorted with a fervent prayer that state courts not mimic what were to him the excesses perpetrated by the Court under his predecessor, Chief Justice Earl Warren.7 What had been the sleepy preserve of a few state lawyers and eccentric academics soon became a sharply politicized discipline. Sounds of the political clash are occasionally audible in these essays, although in most cases only as "noises off."
The cause of the commotion, as everyone knows, is that state constitutions contain many of the same promising generalities as the federal Constitution. Indeed, the federal Bill of Rights copied many of the provisions in prior state bills of rights or, as they were then more commonly called, "declarations of rights." Although the essayists regularly recognize this fact, they treat it as unproblematic. To a late eighteenth century lawyer, familiar with both the federal Bill of Rights and state declarations of rights, one suggestive difference was, however, immediately noticeable: while the federal Bill of Rights was in the form of an appendix tacked onto the original document, the state declarations of rights preceded the constitutional text. The North Carolina Declaration of Rights, for example, was adopted the day before the Constitution, the latter incorporating the former by reference.s Logically as well as chronologically prior, the Declaration of Rights contained, in addition to the prized guarantees of individual liberty, a set of principles to inspire and explain the subsequent details of governmental arrangements. For instance, the Declaration of Rights leads off with the general principle of popular sovereignty, "That all political Power is vested in and derived from the People only,"9 then proceeds to the local application of that general principle, "That 
I
To Burt Neuborne, whose essay is written from the perspective of a "civil liberties lawyer," the past is familiar country: the Revolutionary elite was imbued with the values of eighteenth-century philosophy, which "resonate well with the notion of individual rights." To historian Donald S. Lutz, the past is a different country: "Bills of rights ... were viewed as providing a statement of broad principles rather than a set of legally enforceable rights." Lutz vouches in evidence the frequent usage in the first declarations of rights of "admonitory language" like should and ought, rather than what he calls "legally binding" language like shall and will. Differing with Neuborne, Lutz contends that state courts "did not actively protect these rights in any substantive sense." Apparently conceding Lutz's point, Connecticut Chief Justice Ellen A. Peters tries to find her way back to familiar terrain by relying on traditional common law safeguards of individual rights, while Suzanna Sherry, recognizing the structural divide between declarations of rights and constitutional texts, focuses on the safeguards of individual rights in the former and the purely institutional arrangements in the latter. Sherry observes: "In cases involving individual rights, the natural law component was usually dominant. In cases involving the structure of government, however, the written constitution was often more decisive." These comments, then, imply three dichotomies, familiar today but far less so the century before last: (1) ought as opposed to shall, (2) natural and common law-the two were related-as opposed to written constitutions, and (3) declarations or bills of rights as opposed to other constitutional provisions.
With regard to the first, it may be observed that legal usage in the late eighteenth century had not settled down in the matter of ought and shall. The North Carolina Declaration of Rights, for example, in successive sections declares "That Elections of Members to serve as Representatives in General Assembly ought to be free"tt and "That in all criminal Prosecutions every Man has a Right to be informed of the Accusation against him, and to confront the Accusers and Witnesses with other Testimony, and shall not be compelled to give Evidence against himself."t2 It is hard to believe that the drafters thought they had crossed the line between admonition and command. In this context, it is worth noting that the wording of the North Carolina declaration in favor of free elections closely follows that of the comparable section of the Virginia Declaration of Rightst3 and that both clearly derive from the English Declaration of Rights (1689): "That Elections of Members of Parliament ought to be free."t4 Certain expressions become stereotyped by use, like the bad Latin of the phrase ex post facto. In any event, commands to the sovereign may be more politely phrased but are commands nonetheless, just as a hostage with a gun to his head is coerced whether or not the gunman says please and thank you. (For centuries English subjects initiated suits against the Crown in the polite form of the "petition of right" rather than with the usual process.)
After all, what makes the word shall a word to conjure with is only that the judges have decided it shall be so. In North Carolina the 177 6 Declaration of Rights was carried forward verbatim (including ought and shall) in the 1868 Constitution, where it appeared as Article I. In 1971 it was again brought forward in the state's third Constitution, although this time ought was throughout replaced with shall. By the twentieth century it was plain that the change made no difference; indeed, the failure to make it in 1868 had made no difference. The dichotomy between constitutions and other sources of law, be they common or natural law, is certainly clearer now than it was two centuries ago. When Chief Justice John Marshall in Marbury v. Madison struck down the offending sentence in the Judiciary Act of 1789, he roundly declared that "a law repugnant to the constitution II. ld. § 6 (emphasis added). 12. ld. § 7 (emphasis added). 13. Va. Const. of 1776, Declaration of Rights, § 6. Although the North Carolina Dec· laration of Rights is used for exemplary purposes in this review, much that is said of it could also be said of the Virginia, Maryland and (to some degree) Pennsylvania Declarations of Rights. For a tabular comparison of the North Carolina Declaration of Rights with the other three, see John V. Orth, North Carolina Constitutional History, 70 N.C. L. Rev. 1759 Rev. , 1797· 1802 Rev. (1992 .
14. is void," meaning, of course, a law repugnant to the United States Constitution is void.1s Yet Marshall was only restating an idea from the celebrated 1610 English case involving Dr. Bonham, in which the supreme law referred to was a medieval amalgam of common and natural law, with popular ideas of fair play mixed in.l6 Judges, like other human beings, necessarily understand the present in terms of the past, and they require at least as much time as anybody else to recognize something decidedly new. Like John Marshall, state judges naturally understood the newfangled declarations of rights in terms familiar to them from prior experience of English common law. (The same "time lag" occurred in the 1870s and 1880s as a generation of United States Supreme Court Justices read the Reconstruction Amendments in light of their pre-Civil Warunderstandings of federalism.)
Just as ought and shall could not be sharply distinguished in the late eighteenth century, and just as the modern positivistic concept of the constitution had barely emerged from the welter of other constitutional sources, so too the declaration or bill of rights was not yet sharply set off from the rest of the Constitution. The drafters were not conscious of a discontinuity when they passed from the declaration of principles of self-government to the declaration of principles of individual rights. The foremost guarantee of liberty was to be representative government itself. Today, especially for those believers in individual liberty who put their faith in elite, insulated, countermajoritarian institutions like the judiciary and who see the people as the major threat to liberty, the original declarations of rights with their mixture of institutional and libertarian features seem a hopeless hodge-podge. The Founders saw it otherwise.
Of course, when one came to ask just how separate the separated powers had to be or how frequent the "frequent elections," one looked to the specific provisions in the Constitution, not to the general principles in the Declaration of Rights. But then, one did the same thing when one sought specific content for the declaration of religious liberty: the text of the North Carolina Constitution made plain it prohibited an established church but not a religious test for office.11 And so mutatis mutandis with other rights. "That every Freeman restrained of his Liberty is entitled to a Remedy, to enquire into the Lawfulness thereof, and to remove the same if unlawful, and that such Remedy ought not to be denied or delayed."1s The obvious reference here was "extratextual": the Habeas Corpus Act of 1679, received as part ofthe state's common law.t9 The Declaration of Rights declared generally "That Perpetuities and Monopolies are contrary to the Genius of a free State, and ought not to be allowed"2o; the Constitution specifically required "That the future Legislature of this State shall regulate Entails in such a Manner as to prevent Perpetuities. "21 Finally the General Assembly did its duty and adopted the original of the statute still in force.22 In cases without constitutional or statutory text, including the right of free speech and the guarantee against double jeopardy, one looked to the glorious grab-bag of the common law. After all, no one ever said the Constitution plus its associated Declaration of Rights created the essential rights of popular sovereignty and individual liberty; they only declared (some of) them and made them operational.
After so promising a start, where did the state declarations of rights go? By and large, they proved more durable than the institutional arrangements and are still operational. In North Carolina, for example, while the Revolutionary Declaration of Rights was carried forward in 1868 (with a few additions made necessary by defeat in the Civil War), the machinery of government was radically redesigned, including among other things the direct election of judges.23 Part of the problem from the modem libertarian perspective is that state courts pursued their own understandings of civil rights, not those of twentieth century liberals, tolerating racial segregation, for example, and pioneering concepts of substantive due process. This means their set of values was "conservative," at least by the lights of Burt Neubome, to whom "conservative means that wealthy people like it and poor people do not" -a candid but crude definition that, by the way, assumes a unity of interest on each side of the economic divide that was usually lacking. Rev. 1825 Rev. (1992 . new model law school created by Dean C.C. Langdell at Harvard. In his essay, Lawrence M. Friedman recognizes in passing the impact of legal education: "Law schools were generally concerned with 'legal science'; their prestige depended on their national rather than their local status; state constitutional law was irrelevant to their central concerns." Second only to the Supreme Court and the Supremacy Clause, "national" law schools ensured the primacy of federal law and legal institutions. No one should underestimate the extent to which local legal elites were reoriented by their legal education. Discussing a sentence from perhaps North Carolina's most famous constitutional decision, Bayard v. Singleton, 24 an early example of judicial review, the North Carolina Supreme Court in 1982 mistook clear references to the state and its constitution for references to the federal union and Constitution. When Judge Samuel Ashe, one of the drafters of the North Carolina Declaration of Rights and Constitution, wrote in 1786 "the people of this country, with a general union of sentiment, by their delegates, met in Congress, and formed that system of those fundamental principles comprised in the Constitution,"2s he meant, of course, by "country" North Carolina and by "Congress" the Fifth Provincial Congress. The state Supreme Court in the late twentieth century thought he was "obviously referring to our national govemment,"26 so completely had traditions of localism and "state sovereignty" been effaced, even south of the Mason-Dixon line.
Legal education not only contributed to the decline of state constitutions, it remains a formidable barrier to their future development. State constitutions simply do not fit into the categories of modem law schools. Although logically part of the subject Constitutional Law, they find no room in the course of that name, not only because of its national focus but also because they do not lend themselves to the summary treatment appropriate to their subordinate status. Unlike partnership law, quickly reviewed by way of the Uniform Partnership Act at the beginning of the course on Business Associations, state constitutional law is too unwieldly for similar treatment. Nor do they lend themselves to the common law theme-and-variation approach used in the Property course, although they share the jurisdictional specificity of land law. If only intractable local traditions and vested interests had yielded gracefully to the blandishments of the Model State Constitution, legal Wallace v. Bone, 304 N.C. 591, 599, 286 S.E.2d 79, 84 (1982) . For a detailed discussion of this and other historical errors in that case, see John V. Orth, "Forever Separate and Distinct':· Separation of Powers in North Carolina. 62 N.C. L. Rev. I (1983). pedagogues would have long ago rescued state constitutional law from obscurity!
III
The search for a "usable past" can make historians queasy. In his essay, William M. Wiecek says flatly that "history cannot be used" and finds its "principal lesson" to be banal: "things did not have to tum out the way they did"-a point with which I must agree, having just said much the same thing myself.27 Yet H. Jefferson Powell is probably right to observe that "history is to be used" and to insist on its responsible use: "Ransacking the past for isolated 'good quotes' is bad history and bad law (although, of course, at times politically effective)."
Politics, as we know, is what sparked the recent interest in state constitutions. Burt Neubome, the "ACLU lawyer," is candid about his objective and uncertain only about the proper metaphor, economic or military: he aims "to open up a second market or a second front in the enforcement of individual rights." State constitutions are decidedly second best; federal court enforcement of federal constitutional norms remains the "strategy of first choice." Neubome waxes nostalgic for the good old days, when he appeared before federal judges whom he found to be "smarter" than their state counterparts and "much more elite." The federal court system offers "the most insulated forum possible," insulated, that is, from the non-elite. This is necessary because Neubome's causes are unpopular; his norms frankly "countermajoritarian." Elections are the thing to be feared: "an angry populace" turned the enlightened California Supreme Court out of office. Fortunately, state supreme courts are now "less majoritarian than they used to be," thanks to the movement toward appointments or a "formal election process that is not particularly threatening to the judges." Popular sovereignty, seen from this perspective, is the enemy. Far from being the first right in the Declaration of Rights, it now appears antithetical. Only a person without historical sense can fail to see the ironical similarity between such a viewpoint and that of England's colonial governors: not yet having learned to call themselves countermajoritarians, they styled themselves simply the "better sort." Their ideological heirs in the nineteenth century, as documented in James A. Henretta's essay, called more candidly for a restricted franchise. This is not, of course, to say that judges 27. John V. Orth, Thinking About Law Historically: Why Bother?, 70 N.C. L. Rev. 287 (1991). ought to be chosen in partisan elections (as they are in North Carolina), nor is it to say that individual rights should be at the mercy of plebiscites. It is simply to observe that even Federalists like Alexander Hamilton, smarter and much more elite than anybody else, realized that they had somehow to square liberty with popular rule: they appealed from the people angry to the people calm. Constitutions are the higher law precisely because they are the majority's considered opinion. Despite its press, this is not really a book about affirmative action. To be sure, it swipes at the various arguments used to justify affirmative action programs, challenges many orthodoxies and argues for a major overhauling of racial preferences, but its real concern lies elsewhere-in the contemporary politics of AfricanAmerican identity. Racial preferences may have sparked these reflections, but racial identity remains the focus of their true concern. To understand this, however, discussion must begin with Carter's ostensible subject: affirmative action.
REFLECTIONS OF AN AFFIRMATIVE
Carter takes on both the "traditional" and "modern" approaches to racial preferences, by which he means the remedial and diversity justifications, respectively. Although both approaches actually have a long history in the debate and can, for example, be found in Regents of the University of California v. Bakke,3 it is true that the diversity rationale, the "modern" approach, has enjoyed increasing prominence with the advent of critical race studies.4 The more "traditional" approach captures little of Carter's interest and he dispatches it quickly.
Against those who believe that racial preferences are permissible and sometimes even necessary to remedy racial oppression, Carter makes three primary arguments. First, he notes that racial oppression has not harmed all African-Americans the same way. 
